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INTRODUCTION
n emerging area of the law of employment discrimination is developing with respect to employer discrimination based on transgender status. As distinguished from employment discrimination based on sexual orientation which is the physical attraction to a person of the same sex as yourself, JoAnna McNamara has defined transgendered individuals as a person who has gender/identity disorder which is persistent discomfort about one"s assigned sex or of a sense of belonging to the other sex."
1 Medically the term is generally considered to be a condition where physiologically normal individuals experience discontent being of a sex to which they were born and have a compelling desire to live as a person of the opposite sex. The discomfort is usually accompanied by a desire to utilize hormone surgical and civil procedures to live the sex role opposite to which they were born. They are persons whose anatomic sex at birth differs from their psychological sexual identity. A transsexual is not a homosexual in the true sense as the latter seek sexual gratification from members of their own sex as members of that sex, whereas transsexuals' erotic attraction are generally with persons of the their own anatomic sex, but viewing themselves as members of the opposite desired sex. Not to be confused with transsexuals are transvestites, who are persons content with their own sex and are heterosexual, but dress as members of the opposite sex for sexual arousal. 2 It has been reported that "an estimated 2 to 5% of the population are transgender (i.e. experience some degree of gender dysphoria). The number of people who identify as transsexual and undergo sex-reassignment is A smaller. Recent statistics from the Netherlands indicate that about 1 in 12,000 natal males undergo sexreassignment and about 1 in 34,000 natal females. Over time the gap in reported numbers of male to female and female to male transsexuals is closing. 3 While Title VII and its subsequent amendments do not provide protection from discrimination for individuals based on sexual orientation, transgender, or transvestites, there are a growing number of states, cities, and counties with transgender explicit non-discrimination laws. Thirteen states plus the District of Columbia and 91 cities and counties offer protection. 4 In addition to the above private employers, colleges and universities and collective bargaining agreements prohibit discrimination against transgendered individuals. While Title VII does not protect transgendered people, some federal courts have broadly interpreted Title VII's prohibition against discrimination as including transgendered individuals.
California, Colorado, D.C., Hawaii, Illinois, Iowa, Maine, Minnesota, New Jersey, New Mexico, Oregon, Rhode Island, Vermont, Washington) The total number of people protected by these laws is 104, 118, 084. Another recently decided case on the federal level is Schroer vs. James H. Billington. 10 The United States District Court for the District of Columbia upheld the plaintiff's claim of sex discrimination by the Library of Congress Judge Robertson held in that case that employment discrimination because of gender identity is sex discrimination in employment as prohibited by Title VII. One scholar on the subject has analyzed some legal dilemmas on the subjecct in the following terms:
TRANSGENDERED INDIVIDUALS HELD WITHIN AMBIT OF SEX DISCRIMINATION LAWS SEX STEREOTYPING -SEX-EQUALS GENDER

Now just wait a minute. Hold the phone. I hear all of the academic gender theorist groaning, but sex and gender are different! Sex is between the legs and gender is between the ears! Well, maybe so, but the fact that the two have differences doesn"t mean that "sex discrimination" therefore doesn"t cover "gender discrimination!" From a legal point of view, it would be discrimination, it is okay to boot Diane Schrorer out the door because they discriminated against her gender, and not her sex. The academic notion that gender identity can be understood separately from sexual anatomy does not mean that "sex discrimination" is limited to sexual anatomy. In fact, that what the PriceWaterhouse decision was all about -sex discrimination does not end at the belt buckle. 11
In addition to holding that transgender employees are protected under a sex equals gender analysis and that they are protected based on the protected class of sex, Judge Roberston also found in favor of Schrorer on the basis of "sex stereotyping", which the Supreme Court had held in Hopkins vs. Price Waterhouse 12 as sex discrimination under Title VII.
One scholor assessing the impact of the Schrorer decision on transgendered employees has asserted that: 
Based on the employer's action, Ms. Enriquez filed a discrimination claim under the New Jersey Law Against Discrimination (L.A.D.) alleging that the termination was based on her sex and disability, among other claims. A trial court dismissed her claim saying that transsexualism was not a recognized disability and that transgendered people are excluded under the state's non-discrimination law.
The appeals court disagreed and reinstated her claims and held in favor of the plaintiff's claim for handicap discrimination, reversed the dismissal of plaintiff's claim and concluded that gender dysphoria can be a handicap under the L.A.D. law. 15 In holding that gender dysphoria is a recognized disability under New Jersey's Law Against Discrimination (L.A.D.) the court stated: 
In this case we are not dealing with any physical disability, infirmity, malfunction or disfigurement which is caused by bodily injury, birth defect or illness. We are dealing with the portion of the statute which provides that a person can be handicapped if they suffer from "a mental psychological or developmental disability resulting from anatomical, psychological, or neurological conditions which prevents the normal exercise of any bodily or mental functions or is demonstrable medically or psychologically by accepted clinical or laboratory diagnostic techniques.
Therefore in this case, the plaintiff asks us to determine whether gender dysporia is a handicap and is protected by the L.A.D. because it is "a mental, psychological or developmental disability resulting from psychological, developmental or neurological conditions which is demonstrable
HUMAN RESOURCE MANAGEMENT PERSPECTIVES
Given the fact that there has been increased legal protection offered to transgendered individuals particularly on the state and local level employers should be sensitive to a number of issues that could be the basis of litigation and also how employers can address issues that arise during and after the transgender transition takes place, both for the transgendered individual, the organization and co-workers.
The most significant issues that employers should address are (1) bathroom usage and dressing rooms; (2) dress codes; (3) identification and records changes; and (4) health benefits.
1.
Bathrooms and dressing rooms: If a transgendered employee has begun coming to work in the new role, he or she should use the restrooms designated for the new gender -women's room for male to female transsexuals and men's rooms for female to male transsexuals.
The use of a male restroom by a female to male employee should not be dependent on genital surgery but should reflect the individual's gender presentation. 18 2. Dress Codes: Since the gender transition process requires the violation of gender-normative dress codes, the issue arises as to the degree to which the employer can regulate a transgendered individual employee's attire.
Courts have upheld an employers' right to regulate employee dress and grooming so it is clear that employers can regulate a transgendered employee's attire. With respect to transgendered employees, the employer can first develop gender neutral dress codes. Jillian T. Weiss has identified the following gender neutreal codes. Employees are to (1) dress neatly, (2) have clean fingernails, (3) not wear sandals, (4) not wear fragrances, and (5) not wear jewelry on their faces, except for earrings. 19 With respect to transgendered employees, the employer should establish for the transgendered employee and apply the same dress code that it would have for other employees of the same sex. Thus, if normal business attire is required, the rule should apply in the same fashion to transgendered employees in his/her new sex presentation as to non-transgendered employees.
3.
Identification and Records Changes: The HRM deparment should be aware that court ordered name changes and other court recognition of a change in an individual's identity is time consuming and complex, thus the HRM department should not await a court ordered name change, but include the individual's name change in such databases as PeopleSoft. Additionally, from the employer's perspective, legally a person has a right to use any name without a court order as long as they do not do so for purposes of fraud. 
4.
Health Benefits: While a number of companies have included "gender identity" as a protected category, many health insurance plans exclude "transsexuals" from insurance contracts. The exclusion was for three reasons: (1) the experimental nature of medical treatments, (2) the lack of evidence of medical necessity, and (3) the onerous costs. Dr. Trotter's research interest include various facets of employment law and labor relations. In addition to teaching and research, Dr. Trotter is a Labor Arbitrator who has arbitrated extensively in the private and the public sectors on a wide range of issues.
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CORPORATE GENDER TRANSITION POLICIES
